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QUESTIONS PRESENTED 


In an action by a shipper alleging that petitioner steam- 
ship company had violated the Shipping Act, 1916, by un- 
justly discriminating in favor of another shipper, and 
claiming reparation therefor, 


(1) Whether the Federal Maritime Board erred in fail- 
ing to find, or even to consider petitioner’s contention, that 
it acted reasonably and did not unduly prejudice the com- 
plaining shipper, under the circumstances pending the 
Board’s action on petitioner’s request for declaratory 
relief, and hence did not violate Sections 14 and 16 of the 
Act; and in rejecting petitioner’s contention that in any 
event it would be inequitable to award reparation. 


(2) Whether the Board found, and, if so, whether the 
complaining shipper proved that there was ‘‘actual,’’ 
“existing”? and ‘‘effective’’ competition between it and the 
alleged preferred shipper. 


(3) Whether the Board selected the proper measure of 
damages, and, if so, properly applied it. 


(4) Whether the Board erred in rejecting petitioner’s 
contention that the complaining shipper had failed to act 
to minimize damages. 


(5) Whether the Board erred in failing to rule on peti- 
tioner’s contention that the shipper’s claim was untimely. 


(6) Whether the Board’s concept of its responsibility 
vis-a-vis its Hearing Examiner was erroneous. 


(7) Whether the Board properly awarded interest on 
the reparation award. 
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JURISDICTIONAL STATEMENT 


Petitioner Flota Mercante Grancolombiana, S. A. 
(‘‘Petitioner’’ and ‘‘Flota’’) seeks review of a final order 
of the Federal Maritime Board (‘‘Board’’) served March 
30, 1961, in F.M.B. Docket Nos. 827, and 827, Sub. No. 1 
under the Shipping Act, 1916 (46 U.S.C. §§ 801 et seq.) 
(SJA 25-39). The United States Court of Appeals for 
the District of Columbia has jurisdiction, under the Review 
Act of 1950 (5 U.S.C. §§ 1031 et seq.). 
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STATEMENT OF FACTS 


A. Posture of the litigation. The instant proceeding in- 
volves one phase of litigation which commenced before 
the Federal Maritime Board in 1957. There were originally 
three consolidated Board proceedings, Docket Nos. 827, 
835 and S41,! involving generally the same factual circum- 
stances and related issues. After consolidation into a 
single proceeding, that proceeding was conducted in two 
phases, the first to determine whether petitioner steamship 
company was a common carrier with respect to its car- 
riage of bananas, and the second to determine whether, if 
petitioner was a common carrier, its past failure to carry 
bananas for complainants in Docket Nos. 827 and 841 (Mr. 
Philip R. Consolo and Banana Distributors, Inc.) ren- 
dered it liable for reparation for injury, if any, caused to 
them, and the extent of any reparation due. 


By order dated June 22, 1959, served June 29, 1959, the 
Board concluded the first phase of the proceeding, holding 


that petitioner was a common carrier with respect to 
bananas. Philip R. Consolo v. Flota Mercante Granco- 
lumbiana, 5 F.M.B. 633 (J. App. 1-13). Petitioner’s ap- 
peal from that order is presently pending before this court 
in Case No. 15,330, which the Court has directed be argued 
on the same day as the instant proceeding. 


Thereafter, the Board held further hearings upon the 
claims of Consolo for reparation in Docket No. 827? and 
on March 30, 1961, entered a second report and order, 
upon the combined record of the earlier hearings plus the 
further hearings, directing petitioner to pay Mr. Consolo 


1 Philip BR. Consolo v. Flota Mercante Grancolombiana, 8. A. (No. 827); 
Flota Mercante Grancolombiana, 8, A.—Carriage of Bananas from Ecuador to 
the United States (No. 835); and Banana Distributors, Inc. v. Flota Mercante 
Grancolombiana, 8. A. (No. 841) (J. App. 41-48). 

2 And upon a supplemental claim for reparations in Docket No. 827, Sub. 
No. 1, covering the period subsequent to filing of tho complaint in No. 827. 
No hearing has yet been held on Banana Distributors’ claim in Docket No. 
841 (SJA 9). 
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$143,370.98.5 Petitioner here seeks review of the Board’s 
action of March 30, 1961. 


There is also pending before the court Case No. 16,366 
in which Mr. Consolo contends that the Board’s repara- 
tion award of March 30, 1961 was too low. Case Nos. 
16,366 and 16,369 have been consolidated by the court for 
certain briefing purposes, for the filing of a single joint 
appendix, and for argument (SJA 40-42). The joint ap- 
pendix in Case Nos. 16,366 and 16,369, by order of the 
court, consists of the joint appendix in Case No. 15,330 
(cited as ‘‘J. App.’’), plus additional portions of the 
agency record, printed in a Supplemental Joint Appendix 
(cited as “‘SJA’’). 


B. Circumstances leading to the 1955 contract. For a 
number of years, petitioner Flota Mercante Grancolom- 
biana, 8. A., a steamship company, organized by the gov- 
ernments of Colombia and Ecuador (J. App. 19), has pro- 
vided service between New York, Baltimore, Philadelphia, 


and the West Coast of South America, including Ecua- 
dorian ports, and another service between Gulf ports of 
the United States and the same South American ports (J. 
App. 74-75). Petitioner’s vessels have a limited amount 
of refrigerated (reefer) space, in which it has carried 
bananas to the United States since February 1950; until 
1955 such were sporadic (J. App. 77-80). 


As the Board has found in another proceeding: 


‘‘It is acknowledged that banana shippers have made 
substantial investments in their trade, that the entire 
operation from grower in Ecuador to retailer in the 
United States, requires careful coordination, that 
bananas ripen rapidly, that care in shipment is essen- 
tial, that the fruit is highly perishable, and that load- 
ing is difficult and must be accomplished within a rela- 
tively short time’’. Banana Distributors v. Grace 
Line, 5 F.M.B. 615, 625 (1959). 


3 Philip R. Consolo v. Flota Mercante Grancolombiana, 8. A., F.M.B. Docket 
No. 827, ct al., Report served March 30, 1961 (SJA 25-39). 


4 


And as the Court of Appeals for the Second Circuit found, 
in Grace Line v. Federal Maritime Board, 280 F. 2d 790, 
791 (1960), cert. den U.S. (January 9, 1961), 
‘Bananas require a special kind of carriage.” 


Because of such factors, under long-standing practice in 
the banana trade, until recently, bananas have moved 
under special contracts. In Philip R. Consolo v. Grace 
Line Inc., 4 F.M.B. 293, 297 (1953), the Board found such 
contracts had been utilized at least since the early 1930’s. 
See also Banana Distributors, Inc. v. Grace Line Ine., 5 
F.M.B. 278, 280 (1957) and 5 F.M.B. 615, 618 (1959). In 
accordance with this long-standing practice, all bananas 
carried by petitioner during the period from 1950 were 
carried under written agreements, and in each instance 
there was never any more than one shipper on each vessel 
(J. App. 77-80). Such agreements were the only way 
petitioner could assure its reefer space would be used. 


In July 1955, after advertising for bids from interested 
persons, and receiving no response to this invitation (J. 
App. 138-39, 173), petitioner concluded a contract with 
Messrs. Morey and Staff for a lease of petitioner’s reefer 
space for a period of two years commencing in July 1955, 
plus an option in the lease for three additional years, ‘‘on 
terms and conditions, including hire, which in the aggre- 
gate, shall be no less favorable to [petitioner] than those 
contained in any bona fide written offer’? made to peti- 
tioner by any other person at the end of the original two- 
year contract period. Petitioner’s contract with Messrs. 
Morey and Staff reserved to petitioner the right to termi- 
nate the contract on seven days’ notice, if any portion 
thereof should be declared invalid. This contract by its 
terms expired July 19, 1957, subject to the option to renew 
(J. App. 177, 181, 183-84; SJA 181). 


1. Renewal of the contract pursuant to shipper’s option 
in 1957. Early in 1957 petitioner again received bids from 
persons, including Mr. Consolo, who sought to lease all of 
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the reefer space on petitioner’s vessels. Petitioner’s 
Board of Directors and its General Manager found, on 
March 5, 1957, and on March 13, 1957, that the bid of 
Panama Ecuador, which meanwhile had succeeded to the 
interests of Messrs. Morey and Staff, not only met but ex- 
ceeded the bid of any other shipper, and awarded the con- 
tract to Panama Ecuador, pursuant to the renewal option in 
the 1955 contract (J. App. 20, 177-87, 195-99; SJA 181-87). 


The new contract between petitioner and Panama 
Ecuador was again subject to the provision that if any 
portion were declared invalid, petitioner might terminate 
the contract within seven days. The new contract was 
formally executed May 22, 1957, the term thereunder to 
start on July 20, 1957. The contract provided for a three 
year term, petitioner having the right to increase the rate 
during the Third year to reflect increased costs subject to 
Panama Ecuador’s right to terminate if the increased rates 
were not acceptable (J. App. 181, 187-91; SJA 159, 191-92). 


2. Mr. Consolo’s demand of August 23, 1957. Mr. 
Consolo was formally notified on June 21, 1957, that his 
bid had not been accepted. Two months later, on August 
23, 1957, Mr. Consolo for the first time wrote petitioner 
requesting a share of petitioner’s reefer space ‘‘due to a 
recent ruling from the Maritime Commission on Dockets 
771 and 775”? (Banana Distributors v. Grace Line, 5 F.M.B. 
278 (served April 30, 1957), reversed and remanded sub. 
nom. Grace Line v. Federal Maritime Board, 263 F. 2d 
709 (C.A. 2d 1959) (J. App. 207-8; SJ.A 187-88). 


3. The controversy and uncertainty as to petitioner’s 
obligations. In the Banana Distributors case, to which 
petitioner was not a party, the Board held that another 
carrier, Grace Line, was a common carrier with respect to 
its transportation of bananas, and should make its reefer 
space available to all qualified shippers under two-year 
forward booking arrangements. Petitioner thereafter was 
deluged with demands for space from various persons 
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(e.g., J. App. 212-13, 215, 217-20; SJA 139-40, 174-75). Mr. 
Consolo’s lawyers had delivered an ultimatum that Consolo 
would sue petitioner if he didn’t get space (J. App. 209); 
and Panama Ecuador had delivered a counter-ultimatum 
that it would sue upon its contract of May 22, 1957, if 
petitioner did give anyone else space (J. App. 140, 152). 
Moreover, there were substantial differences in the physical 
characteristics of the vessels of petitioner and Grace Line, 
which petitioner believed justified confining its reefer space 
to a single shipper, even assuming the Board’s decision 
of April 30, 1957, was correct as to Grace Line (J. App. 
6-7). In fact, Grace Line, the carrier in the Banana Dis- 
tributors case, appealed the Board’s action to the Court of 
Appeals for the Second Circuit, which on February 13, 
1959, set aside the Board’s action (263 F. 2d 709). The 
Board later wrote another decision as to Grace Line, on 
a different theory, Banana Distributors v. Grace Line, Inc., 
5 F.M.B. 615 (1959), which was sustained by the Court of 
Appeals by a two-to-one vote, but that litigation did not 
finally terminate until denial of a petition for certiorari in 
January 1961. Grace Line v. Federal Maritime Board, 
280 F. 2d 790 (1960), cert, denied US. - There 
clearly was, in 1957, a genuine and substantial controversy 
as to petitioners rights and obligations. 


4, Petitioner promptly requested the Board to determine 
its obilgations. Petitioner therefore, on October 1, 1957, 
informally sought the assistance and opinion of the Board 
as the statutorily responsible Federal Government agency; 
the Board’s staff refused to express any opinion (J. App. 
140-42, 159-65, 167-68). Petitioner then, on October 31, 
1957, filed a formal petition for declaratory relief (FMB 
Docket No. 835), pursuant to Section 5(d), Administrative 
Procedure Act (5 U.S.C. § 1005(d)), and the Board’s Rule 
5(i) (46 C.F.R. § 201.69), requesting the Board to deter- 
mine the valdity of petitioner’s existing contracts and 
terminate the uncertainty that had arisen (J. App. 63-64, 
SJA 140-41). Petitioner was willing to comply with what- 
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ever the Board directed it to do (as petitioner in fact did), 
provided only the Board would act to terminate the un- 
certainty (J. App. 159-61; SJA 140-41). 


5. The Board delayed for almost two years. The peti- 
tion tendered a primarily legal issue, whether petitioner’s 
existing contracts were valid in view of the Banana Dis- 
tributors decision, which issue could have been decided by 
the Board within a few weeks if not days (see J. App. 133- 
34). If the Board determined the contract with Panama 
Ecuador was invalid, as shown, petitioner had the right 
under the contract to cancel it without liability on seven 
days’ notice. The Board did not assign a docket number 
to the petition for six months (J. App. 63), and handed 
down no decision until June 1959, almost two years later 
(J. App. 1). 


On May 1, 1958, the Board issued an order assigning 
that petition for hearing as Docket No. 835, and, despite 
petitioner’s opposition, consolidating it for hearing with 


a complaint filed by Consolo against petitioner on Novem- 
ber 15, 1957 (J. App. 63-64). That complaint was docketed 
as No. 827 (J. App. 41). These two cases were shortly 
thereafter consolidated with another complaint by Banana 
Distributors, Inc., Docket No. 841 (J. App. 65). On No- 
vember 14, 1958, after seven days of hearing, despite the 
fact Mr. Consolo had already presented the principal por- 
tion of his case dealing with all issues, the Examiner, upon 
motion of counsel for Banana Distributors and Mr. Con- 
solo, limited that phase of the hearing and further testi- 
mony therein to the sole question of whether petitioner was 
a common carrier with respect to its carriage of bananas; 
and deferred further hearing upon all other issues until 
the Board could decide petitioner’s common carrier status 
(J. App. 108-22). In accordance with the Examiner’s 
ruling the subsequent testimony, including that of peti- 
tioner, was limited to the common carrier issue, although 
Consolo’s case, almost completed before the Examiner’s 
ruling, had not been so limited. 
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6. The Board’s decision of June 1959. Following the 
hearing and briefs the Examiner and thereafter the Board, 
by Report dated June 22, 1959, and served June 29, 1959, 
held that petitioner was a common carrier with respect to 
the carriage of bananas.‘ The Board’s report further 
stated, though the issue was not properly before it, that 
petitioner ‘‘has acted in violation of Section 14 Fourth and 
16,’’ Shipping Act, 1916, which sections make it unlawful 
for a common carrier to ‘‘unfairly treat or unjustly dis- 
criminate against any shipper in the matter of (a) cargo 
space accommodations or other facilities’? (section 14 
Fourth) or ‘‘to make or give any undue or unreasonable 
prejudice or disadvantage in any respect whatsoever’’ (sec- 
tion 16 First). The Board’s action of June 1959 is under 
review in Flota Mercante Grancolombiana, 8. A. v. Fed- 
eral Maritime Board et al., (C.A. No. 15,330), pending in 
this court. 


7. The Board’s decision of March 1961. After further 
hearings in 1960, confined to Docket No. 827 and another 
complaint filed by Consolo against petitioner in Docket No. 
827 (Sub. No. 1),° the Board on March 30, 1961, found that 
petitioner violated Sections 14 Fourth and 16 First, Ship- 
ping Act, 1916, during the period August 23, 1957, to June 
29, 1959, including the almost two-year period the Board 
took to make up its mind as to petitioner’s status, and 
ordered petitioner to pay Consolo $143,370.98 in reparation 
for claimed injury to Consolo during that period (and until 
July 12, 1959) (SJA 25-39). The instant petition seeks re- 
view of the Board’s action of March 1961. 


4 The Board also ordered petitioner thereafter to make its reefer space avail- 
able to all qualified banana shippers upon equal terms; this has been done. 


5 Consolo’s complaint in Docket No. 827 was filed on November 15, 1957 
(J. App. 49-51). His complaint in Docket No. 827, Sub. No. 1, was filed on 
November 18, 1959, and covered the period subsequent to the original com- 
plaint (SJA 9). 
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For convenience the phase of the agency proceeding 
terminating with the June 1959 Report is herein referred 
to as the June 1959 proceeding, and that terminating in 
March 1961 as the March 1961 proceeding. 


STATEMENT OF POINTS 
Porxr I. The Board erred in failing to find that peti- 
tion did not violate Sections 14 and 16, Shipping Act, 1916, 
during the August 23, 1957—July 12, 1959 period, and in 
relying on a decision which had already been reversed by 
the Court of Appeals. 


Pornt II. The Board further erred in failing to hold 
that it would be inequitable to award reparation to Consolo. 


Pornt III. There is no proof or finding of actual com- 
petition between Consolo and Panama Ecuador. 


Porxr IV. The Board employed an incorrect measure 
of damages. 

Porsr V. Even under the Board’s theory of damages it 
erred. 

Porsr VI. The Board failed to consider and make find- 
ings upon the issues dealing with Consolo’s failure to 
mitigate damages, and erred in rejecting petitioner’s con- 
tentions. 

Porvr VII. The Board made no finding with respect to 
petitioner’s contention Consolo’s claim for reparation was 
untimely. 

Porsr VIII. The Board has misconstrued its function 
vis-a-vis the Examiner. 

Porwr [X. The Board erred in directing the payment of 
interest upon its award. 


10 


SUMMARY OF ARGUMENT 


Porsr I. Mere prejudice or discrimination does not 
violate Sections 14 or 16, unless it is also ‘‘undue,’’ ‘‘un- 
reasonable,”’ or ‘‘unjust,’’ etc. Petitioner’s actions dar- 
ing the period of uncertainty prior to the Board’s June 
1959 decision were not undue or unreasonable, considering 
all the circumstances. Petitioner’s contract with Panama 
Ecuador, under which the latter obtained the exclusive 
right to use petitioner’s reefer space, was in accordance 
with then existing Board precedent and long-standing in- 
dustry custom, and was clearly valid at the time it was 
entered into in 1955. Indeed, at that time no other shipper 
was interested in leasing petitioner’s reefer space. The re- 
newal of that contract in 1957, pursuant to the option con- 
tained in the 1955 contract, was also valid. The Board it- 
self has found that petitioner did not violate the Act prior 
to August 1957. 


When Consolo and others demanded space, beginning in 
August 1957, under threat of suit, and Panama Ecuador 
threatened suit if petitioner gave them any of the space 
already contracted to Panama Ecuador, petitioner acted 
wholly reasonably in requesting assistance from the Fed- 
eral Maritime Board, first informally, and then by formal 
petition for declaratory relief. Petitioner had the right 
under its contract with Panama Ecuador to terminate the 
contract without liability if any portion were declared in- 
valid. If the Board had acted promptly as petitioner had 
requested, petitioner would have avoided liability for 
reparation. The Board, however, delayed almost two years 
in acting on petitioner’s request for declaratory relief, 
and now seeks to make petitioner pay for the Board’s own 
dereliction. 


Moreover, the actions of Consolo and other shippers on 
petitioner’s vessels after space was opened in 1959, in com- 
bining to import and sell their bananas through a single 
company proves that petitioner was right and the Board 
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wrong in its contentions that it should be permitted to 
contract with a single shipper. 


Further, there is no evidence that Consolo was in fact 
injured by inability to obtain additional space during the 
reparation period. The evidence shows (1) that he did 
not use all of the space available to him under his existing 
Grace Line contract, (2) that he did not in fact desire 
additional space, and (3) that he participated in a plan 
to relingiush space under his Grace Line contract to an- 
other shipper. Also, the sworn testimony of record is 
that Consolo refused space on petitioner’s vessels, stating 
that what he was really interested in was obtaining dam- 
ages from petitioner-testimony he never denied. Consolo 
made no attempt to ship bananas on the Chilean Line prior 
to the latter half of 1958, and no attempt to charter vessels 
for the carriage of bananas, though suitable vessels were 
available. Under these circumstances, petitioner’s actions 
were clearly reasonable during the reparation period, did 
not unduly prejudice Consolo, and did not violate the Act. 


The Board refused to consider petitioner’s contention 
in its March 1961 Report insofar as the reparation period 
is concerned, stating that the issue had been considered 
and decided in the June 1959 Report. However, the issue 
was not decided in June 1959, and was not properly be- 
fore the Board at that time, and was not briefed or argued 
to the Board at that time. Many of the pertinent facts 
were not even in the record in June 1959. The result is 
that petitioner has never even had a hearing on its con- 
tention. 


The Board’s statement in its March 1961 Report that 
there were ‘‘facts and circumstances omitted’’ from its 
June 1959 decision, proves that in any event it did not 
make adequate findings in that decision; and even if the 
Board had considered the issue in June 1959, refusal to 
reconsider in March 1961 was arbitrary in view of the 
additional evidence taken after June 1959, and the fact 
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the issue had not been briefed or argued to the Board in 
June 1959. 


The Board in its March 1961 decision did consider one 
of the circumstances relied on by petitioner, in connection 
with a related argument by petitioner. The Board stated 
that petitioner should have ‘‘accept[ed] the Grace Line 
cases as providing a rule for its guidance.”’ The principal 
case relied on by the Board at this point, the 1957 Banana 
Distributors decision, was in fact reversed by the Court of 
Appeals for the Second Circuit in 1959, which the Board 
did not even mention in its March 1961 Report. There 
could hardly be a greater injustice to petitioner or a more 
compelling reason for reversal. 


Port Il. Even if petitioner were technically in viola- 
tion of the Act during the reparation period, in view of 
the circumstances discussed under Point I it would be in- 
equitable to require petitioner to pay reparation for that 
period. As noted, in rejecting this argument the Board 


relied on a case which had been reversed by the Court of 
Appeals. Also it did not squarely meet petitioner’s con- 
tention. 


Porst III. A finding of ‘‘actual,’’ ‘‘existing,’’ and ‘¢ef- 
fective’? competition between Consolo and Panama Kcua- 
dor is a prerequisite to a finding of any violation of Sec- 
tions 14 Fourth and 16 First by petitioner. The Board 
has made no such finding in this case and, in view of the 
admission of Consolo’s own agent and of the testimony of 
Panama Ecuador, no such finding can be made. 


Por IV. The measure of damages employed by the 
Board was that applicable in common law actions for 
‘refusal to carry.’? The statutory provisions which peti- 
tioner is charged with violating are Sections 14 and 16, 
Shipping Act, 1916, which do not make lawful a mere re- 
fusal to carry, but forbid only unjust discrimination, undue 
prejudice, ete., between competing shippers. The Board 
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has therefore relied upon an improper measure of damages. 
The proper measure of damages is that stated by the 
Supreme Court in Interstate Com. Commission v. United 
States, 289 U.S. 385, 393 (1933), and requires Consolo to 
show not how much it lost by inability to obtain the space, 
but how much competitive injury it suffered by reason of 
the fact the space was used by Panama Ecuador. Consolo 
did not event attempt to prove damages under this 
measure. 


Porxr V. The Board did not properly apply even the 
measure of damages applicable to ‘‘refusal to carry’’ 
cases. Consolo had purchased no bananas in Ecuador, had 
made no tender to petitioner, had no contracts or commit- 
ments to purchase or sell, and lost no existing business. 
Moreover, the Board made no findings as to the value of 
bananas in Ecuador or in the United States. It relied upon 
a purely hypothetical calculation by Consolo, of a gross 
profit per stem from shipments under Consolo’s Grace 
Line contract, from which it subtracted transportation costs 
and stevedoring costs incurred, not by Consolo, but by 
Panama Ecuador. The gross profit per stem figure is 
hypothetical because the bananas shipped under the Grace 
Line contract were imported and sold not by Consolo but 
for the account of a separate corporation in which Consolo 
was a minority stockholder. The Examiner erroneously 
refused to permit petitioner to inquire as to the actual 
profit, if any, realized by Consolo or by any of the various 
corporations which participated in the actual transactions 
under the Grace Line contract. Moreover, the Board over- 
stated the reparation award by relying on inapplicable 
data for the cost of bananas. It also overstated the repara- 
tion award by $84,125.21, by basing its calculation on the 
negotiated contract rate paid by Panama Ecuador rather 
than on the actual common carrier rate paid by Consolo 
and other shippers when space was opened. It further 
overstated the award by $26,742.18 by selecting a hypo- 
thetical stevedoring cost figure instead of the actual steve- 
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doring costs incurred by Consolo. Next, and even resolving 
all other issues in the Board’s favor, it overstated the 
award by $9,902.30, through a pure error of oversight. 
Finally, in calculating the share of space to which Consolo 
was entitled, the Board allocated no share whatever to 
Panama Ecuador, which actually had the space and which, 
for the purpose of calculating reparation, should have 
been allocated at least as much space as Consolo. By this 
error the Board overstated the award by $22,367.73. The 
only consistency in the Board’s calculation is that at every 
step it selected the figure most favorable to Consolo. 


Porvr VI. The Board recognized Consolo had a duty to 
minimize damages. Contrary to the Board’s statement, 
there was proof that suitable vessels were available for 
charter, which the Board apparently overlooked. More- 
over, the Board wholly ignored the evidence, and peti- 
tioner’s contentions based thereon, that Consolo did not 
use all of the space to which he was entitled on Grace 
Line’s vessels, and turned down a chance to obtain space 
on petitioner’s vessels, stating he was more interested in 
damages, and that he made no attempt prior to the latter 
half of 1958 to obtain a share of the space on the Chilean 
Line. 

Pornt VII. The Board also overlooked petitioner’s con- 
tention that Consolo was barred from complaining of peti- 
tioner’s contract with Panama Ecuador by his failure to 
file suit within the two-year period provided by Section 
22, Shipping Act, 1916. 


Porxr VIII. The Board improperly analogized its rela- 
tionship to the Examiner with that of a reviewing court and 
an administrative agency. The Board’s error permeates 
its entire decision. 


Porrr [X. The Board properly held it was inequitable 
to award interest from the date of each voyage by peti- 
tioner, but erred in granting interest on its final award. 
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ARGUMENT 


POINT I. THE BOARD ERRED IN FAILING TO FIND THAT PETI- 
TIONER DID NOT VIOLATE SECTIONS 14 AND 16, SHIPPING 
ACT, 1916, DURING THE AUGUST 23, 1957-JULY 12, 1959 
PERIOD, AND IN RELYING ON A DECISION WHICH HAD 
ALREADY BEEN REVERSED BY THE COURT OF APPEALS 


A. Petitioner did not act ‘“‘unreasonably’’ or “unfairly” 
during the reparation period, and therefore did not violate 
Sections 14 and 16. The order that petitioner pay Consolo 
$143,370.98 is predicated on a finding that Flota violated 
Sections 14 Fourth and 16 First of the Shipping Act. Sec- 
tion 14 Fourth forbids a carrier to ‘‘unfairly treat or un- 
justly discriminate against any shipper in the matter of 
cargo space accommodations or other facilities, due regard 
being had for the proper loading of the vessel and the 
available tonnage . . .’’ Section 16 First forbids any 
‘<undue or unreasonable preference or advantage’’ or ‘‘un- 
due or unreasonable prejudice or disadvantage’’. How- 
ever, these provisions do not subject a carrier to liability 
for every discrimination or preference. On the contrary, 
as the Board itself has recognized, ‘‘whether respondent 
has violated Sections 14 and 16 * * * depends upon whether 
its prejudice and discrimination were undue and unreason- 
able’’. Banana Distributors v. Grace Line, 5 F.M.B. 615, 
624 (1959). 


Petitioner’s alleged violation consisted of continuing to 
observe a contract to give its reefer space to Panama Ecua- 
dor, clearly a valid contract made, during the pendency of 
petitioner’s request that the Board declare the validity of 
the contract in view of circumstances occurring after the 
contract was made. Petitioner contended to the Board in 
the March 1961 proceeding, that under the circumstances 
confronting petitioner pending Board action on its re- 
quest, denial of space to Consolo during that period was 
not ‘‘unfair’’, ‘‘unjust’’, ‘‘undue’’, or ‘‘unreasonable’’ 
within the meaning of the statute. These are the pertinent 
circumstances : 
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1. Petitioner’s contract with Panama Ecuador was clearly 
valid, at the time it was entered into in 1955. That con- 
tract was (a) a special contract, (b) for a two year advance 
period, plus a three year option, (c) for the exclusive use 
of the space by Panama Ecuador. As to (a), in recognition 
of the specialized nature of the banana trade, the Board 
has expressly approved special contracts between carriers 
and banana shippers in derogation of the normal common 
carrier/shipper relationship. For example, both in its 
1957 decision in Banana Distributors, 5 F.M.B. 278, i-ii, 
and in its June 1959 decision in the instant case (J. App. 
12) the Board approved special contracts permitting the 
carriers to require the shippers to demonstrate to the car- 
ries’ satisfaction, their ‘‘financial capacity to engage in 
the banana business on a scale proportionate to the re- 
frigerated space requested’’, and their ability to arrange 
for the purchase, loading, stowage and discharge of the 
bananas to be shipped. It further authorized the carriers 
to require the posting of a bond satisfactory to the car- 
rier, covering up to 12% per cent of the total freight 
charges due for the two year advance period, the payment 
of dead freight up to 90 per cent of the space assigned, 
and that the shipper load, stow, and unload at his own 
expense. Special contracts therefore have the full sanction 
of the Board. 


As to (b), in its most recent decision prior to 1955, 
Philip R. Consolo v. Grace Line Inc., 4 F.M.B. 293, 304, 
i-ii (1953), the Board specifically approved advance com- 
mitment of refrigerated space to qualified banana shippers 
‘cunder forward booking arrangements reasonable for the 
banana trade’. It there approved such commitments for 
a period of two years in advance. It again approved such 
commitments in Banana Distributors in 1957 (5 F.M.B. 
278, 285), and in its June 1959 Report in the instant case 
(J. App. 11-12). The Examiner’s Recommended Decision 
served June 1, 1956 in Philip R. Consolo v. Grace Line Inc., 
supra, page 27, found that ‘‘Consolo’s Ecuador manager 
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supports a contract for a minimum of 5 years because of 
the large investment in the business, strikes and acci- 
dents.’? The Examiner’s findings also show that two 
major shippers, United Fruit Company and Standard 
Fruit Company, recommended contract periods for a mini- 
mum of 5 to 10 years, and 10 years with a renewal option 
for an additional 10 years, respectively. Clearly, there- 
fore, at the time petitioner entered into the contract with 
Panama Ecuador in 1955 the term of the contract was not 
so unreasonable as to render the contract void. Nor has 
the Board held that such term was unreasonable under 
the circumstances at that time. 


As to (c), the provision of the contract giving Panama 
Ecuador the right to exclusive use of petitioner’s refrig- 
erated space, at the time the contract was entered into in 
1955 Panama Ecuador was the only shipper interested in 
utilizing petitioner’s reefer space. The Board’s finding 
in the March 1961 Report shows that in early 1955 Consolo 
inspected petitioner’s refrigerated space and found it un- 
desirable for the carriage of bananas (SJA 26). Subse- 
quently in 1955 petitioner advertised for bids from quali- 
fied shippers and received no response (J. App. 138-39, 
173). Only then did petitioner enter into the exclusive con- 
tract with Panama Ecuador, as the only means by which 
petitioner could assure use of its reefer space. Section 
14 Fourth expressly insures the carrier’s right to act with 
‘‘due regard... for... the available tonnage ...’’. 


If, as the Board has held, ‘‘qualified applicants for 
space [may] be foreclosed from any proration in the space 
until the end of any given period,’’ then it was permissible, 
in 1955 for petitioner to confine its space to Panama Ecua- 
dor, as the only applicant, qualified or otherwise. The 
Court of Appeals in Grace Line Inc. v. Federal Maritime 
Board, 280 F. 2d 790, 792 (1960) recognized that a carrier 
may enter into an exclusive contract where ‘‘there are 
no competing shippers for the space granted to a preferred 
shipper’’. 
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The contract was also in accordance with long standing 
industry custom when it was entered into in 1955. The 
Board found in 1953 that such contracts had been utilized 
at least since 1930. Philip R. Consolo v. Grace Line Inc., 
4 F.M.B. 293, 297 (1953). In its March 1961 Report in 
the instant proceeding the Board admitted that at least 
until 1957, the ‘‘prevalent custom was either bidding or 
negotiating on a contractual basis’? (SJA 27). 


For all of these reasons it is clear petitioner’s contract 
with Panama Ecuador was valid when entered into in 
1955, a conclusion confirmed by the Board’s finding in 
effect that petitioner did not violate the Shipping Act prior 
to August 23, 1957. 


2. As the contract was valid in 1955, so the renewal in 
1957, pursuant to the option contained in the 1955 contract, 
was also valid. This option was in fact exercised, and the 
three year renewal contract (more properly described as a 
two year renewal, plus a one year option (SJA 159)) was 
awarded, long prior to Consolo’s demand of August 23, 
1957, the refusal of which the Board now finds violated 
the Shipping Act, and prior even to the Board’s April 30, 
1957 decision in Banana Distributors, which the Board now 
says should have served to notify petitioner it was obli- 
gated to accept all qualified shippers. At least as late as 
August 1957, petitioner’s contract with Panama Ecuador 
did not violate the Shipping Act. 


3. As the Board has found, Consolo demanded a share 
of the space already under contract to Panama Ecuador, 
for the first time on August 23, 1957. That demand was 
based on the Banana Distributors’ decision of April 30, 
1957 holding Grace Line to be a common carrier of bananas 
(SJA 27). Consolo threatened litigation if refused space 
and Panama Ecuador threatened litigation if petitioner 
complied with Consolo’s demand. Therefore, petitioner 
was faced with litigation whichever way it turned. 
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4. Petitioner’s contract with Panama Ecuador permitted 
its termination on seven days notice without liability if 
any portion thereof should be declared invalid. Accord- 
ingly, petitioner sought the assistance of the Federal Mari- 
time Board, the agency which was charged with administer- 
ing the Shipping Act, 1916, and which had handed down 
the Banana Distributors decision on which Consolo relied. 
The Board’s staff refused to express any opinion as to 
petitioner’s obligation. 


5. Petitioner then filed with the Board, on October 30, 
1957, a formal petition for declaratory relief (J. App. 37- 
40), which the Board should have promptly and expedi- 
tiously determined. The Board failed even to assign it a 
docket number for almost six months and took almost two 
years, until its report of June 29, 1959, to decide it (J. 
App. 1-13). 


6. The Board’s April 30, 1957 decision in Banana Dis- 
tributors, upon which Consolo relied, and which the Board 
in its March 1961 Report says petitioner should have fol- 
lowed as a guide, was in litigation in the Court of Appeals 
for the Second Circuit. It was in fact reversed and re- 
manded to the Board in Grace Line v. Federal Maritime 
Board, 263 F. 2d 709 (C.A. 2d 1959)—a fact which, in- 
credibly, the Board nowhere mentioned in its March 1961 
Report. 


7. Moreover, there were substantial differences in the 
physical characteristics of the vessels of petitioner and 
Grace Line which petitioner believed justified confining its 
reefer space to a single shipper, whatever Grace Line’s 
status or obligations, and even if petitioner were tech- 
nically a common carrier of bananas. The Board ulti- 
mately held these differences related only ‘‘to operational 
matters’’ which it thought could be solved (J. App. 6-7, 9), 
but it took the Board almost two years to reach this re- 
sult. Meanwhile, until the Board determined the validity 
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of its contract with Panama Ecuador, petitioner continued 
to observe that contract. 


Actually the problems arising out of use of petitioner’s 
vessels by more than one shipper were ‘‘solved’’ only when 
those who contracted for petitioner’s space after June 
1959, including Consolo, decided ‘‘that it would be better, 
more efficient to operate as one company’’, and combined 
into a single new company, Continental Banana Company, 
to import, unload, and sell all the bananas brought in on 
petitioner’s vessels ‘‘as one unit’’, pooling all bananas 
and all expenses and dividing the net proceeds according 
to the allocations of space under their contracts with peti- 
tioner (SJA 94-97).° In other words, after all the claims 
that petitioner had acted unlawfully by contracting its 
space exclusively to Panama Ecuador, after the Board’s de- 
cision rejecting petitioner’s contention that it was not eco- 
nomically and operationally feasible for petitioner to di- 
vide its space among multiple shippers, the shippers who 
made the loudest protestations have proved petitioner 


right and themselves and the Board wrong, by combining 
to do in effect the very thing they complained of. They 
didn’t even wait a decent interval out of respect for the 
Board’s decision, but formed their new combine as soon as 
they were awarded contracts, in September 1959 (SJA 97). 


The above facts alone prove that petitioner did not act 
‘‘anreasonably’’ or ‘‘unduly prejudice’? Consolo pending 
the Board’s decision on its petition for declaratory relief. 
There were additional facts before the Board supporting 
this conclusion. 


6 This evidence, of course, became available only after June 1959, though it 
is obviously pertinent to the issues in the June 1959 proceeding, and to peti- 
tioner’s position in the June 1959 proceeding that it was not a common 
carrier as to bananas and that it should be permitted to contract with a 
single shipper. At page 18 of petitioner’s reply brief in Case No. 15,330, 
petitioner has requested the court to remand the case to the Board to take 
further evidence with respect to the combine’s operations after September 1959. 
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8. Thus, there is not a scrap of evidence that denial of 
space to Consolo during the reparation period deprived 
Consolo of any existing profits, or established trade, or 
commerce; or jeopardized any commitment or investment 
by him. In a strict sense, as shown hereinafter under 
Point V, Consolo did not use any of the space under his 
Grace Line contract, because he permitted it to be used 
by a company called Dover Banana Company, in which he 
had an interest but not the majority interest, in return for 
Dover’s purchasing bananas in Ecuador from another com- 
pany in which Consolo was the principal stockholder (SJA 
54-61). But even disregarding these corporate manipula- 
tions, a substantial portion of the space to which Consolo 
was contractually entitled on Grace Line vessels went un- 
used during the reparation period.? In fact he acted as 
Chairman of a banana importers committee which ap- 
proached Grace Line in 1958, after months of a very poor 
market for Ecuadorian bananas, to present a proposal by 
Standard Fruit Company for taking one of the Standard 
Fruit vessels out of service and giving Standard space for 
15,000 stems on the Grace Line ships, i.e., to reduce banana 
imports into the United States. Consolo admitted that the 
Committee also proposed to Grace Line a ‘‘waiver of the 
minimum load’’ requirement under the Grace Line con- 
tracts. He actually agreed at one point, along with others, 
to relinquish to Standard Fruit part of his own space on 
the Grace Line, before the banana market turned better 
(SJA 62-67, 159-61, 166-67, 172-73, 178-79). 


If Consolo had in fact been prejudiced by inability to 
obtain transportation for bananas from petitioner and had 


7Consolo testified that he had sufficient space on Grace Line vessels since 
October 1957, to import 5,700 to 6,300 stems per voyage. (In fact he loaded 
over 6,500 stems on some voyages). However, he loaded substantially less 
than 5,700 stems on at least 21 voyages between October 1957 and September 
1958, and on ten of these voyages he loaded less than 5,000 stems (J. App. 
89), (SJA 62, 73, 197-200), which proves there was space available to Consolo 
which ho did not use, and disproves his contention he was injured by denial 
of space by petitioner. 
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in fact desired additional space, he would not have fore- 
gone use of space to which he already had a contractual 
right on Grace Line vessels, would not have participated 
in the proposal to lower the contract minimums or have 
sought to divide the available Grace Line space with still 
further shippers, and would not have even considered re- 
linquishing any portion of his Grace Line contract. 


Consolo admitted that he had known at one point in 
mid-1958 that some of the Grace Line shippers were con- 
sidering relinquishing space under their contracts, had 
discussed it with Grace Line, and had made no demand for 
a share. When he later learned that the space had been 
relinquished and re-allocated he told Grace Line they 
should have ‘‘offerd me some of it,’? but ‘‘whether I 
would have rejected it or not, that is something else’’ 
(SJA 62-63, 67-68). 


After an upturn in the market in August 1958, Consolo 
asked Mr. Staff, one of the principals in Panama Ecuador, 
to sell him his space on Grace Line. Mr. Staff counter- 
offered to trade Consolo all of Staff’s 13,500 stem ca- 
pacity on petitioner’s vessels for the approximately 6,000 
stem capacity held by Consolo and his brother on Grace 
Line, an offer which Consolo would have accepted if he 
were truly desirous of obtaining more space. The sworn 
testimony of record is that Consolo refused, stating ‘‘No, 
I am not interested in shipping on the Grancolombiana 
Line’’. ‘‘Who in the world is interest in the space’? Mr. 
Consolo said, ‘‘We are interested in getting money out of 
the damages from Grancolombiana’’ (SJA 162, 167-70, 
173). Consolo made no attempt to rebut this testimony, 
which the Board has wholly ignored. 


Consolo did not attempt to ship bananas on the Chilean 
Line prior to the upturn in the banana market in the 
latter half of 1958, though the Chilean Line had space 
available for the major portion of each year since 1955, 
and unsuccessfully solicited for banana cargoes (SJA 144- 
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50, 152-53). Consolo also made no attempt to charter 
vessels for the carriage of bananas, though reefer vessels 
of suitable size were available during the entire period 
from November 1955 and, from time to time, are chartered 
by other banana shippers (SJA 102-10, 118-29, 131-32, 137- 
38, 172, 174, 177-78). 


Petitioner submits that the foregoing proves as a matter 
-of law that under the circumstances confronting it peti- 
tioner did not act unreasonably or unfairly in denying 
space to Consolo pending the Board’s decision of June 29, 
1959, that Consolo was not ‘‘unduly prejudiced”’, ete., dur- 
ing that period and that therefore petitioner did not violate 
Sections 14 and 16 during that period. 


Petitioner’s renewal contract with Panama Ecuador was 
effective July 20, 1957. As of that date no other shipper 
had demanded to share petitioner’s space. As of June 
1959 when the Board declared the contract invalid, it had 
run less than two years. In the Banana Distributors cases, 
5 F.M.B. 278 (1957) and 5 F.M.B. 615 (1959) the Board ap- 
proved forward: booking contracts of two years and the 
exclusion until the end of that period, of applicants who 
demanded a share of the space for the first time after the 
contract was entered into, as did Consolo. Indeed, it also 
approved such contracts by petitioner, as to the period 
after June 1959 (J. App. 12). If it had applied the same 
rule to petitioner as to the period prior to June 1959 the 
Board at most would have disapproved only that portion 
of petitioner’s contract in excess of a two year term. 
Under such a holding petitioner’s contract with Panama 
Ecuador would have remained valid until July 20, 1959, 
but would have been unenforceable thereafter—and no lia- 
bility would have been incurred in any event for the period 
prior to July 20, 1959. The Board, however, has in effect 
held petitioner to a more rigid standard during the period 
of uncertainty prior to the Board’s June 1959 action than 
during the subsequent period, which emphasizes the arbi- 
trary and superficial nature of its decision. 
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B. The Board has never considered petitioner’s conten- 
tion. The Board’s treatment of petitioner’s contention 
that it did not violate the Shipping Act by denying space 
to Consolo prior to June 1959 is very confusing. The 
Board considered that contention insofar as it related to 
the period prior to August 23, 1957, and held that petitioner 
was justified in refusing space to Consolo prior to that 
date (SJA 36). But it refused to consider the contention 
as it related to the period August 23, 1957, to June 1959, 
even though the reason it stated for that refusal, if valid, 
would have applied to the entire period prior to June 1959. 


The Board stated in its March 1961 Report, as ground 
for its refusal to consider petitioner’s contention: 


‘In exception 2 respondent argues that it acted rea- 
sonably and did not unjustly, unfairly or unreasonably 
discriminate against Consolo and therefore did not 
violate any statute during the period before the 
Board’s order of June 22, 1959. In exception 3 of the 
incompleteness of the findings as averred . . . the facts 


and circumstances omitted all relate to more argu- 
ments that Flota did not violate the Act before June 
22,1959. Such facts and the issues they raise have al- 
ready been considered and decided in the first pro- 
ceeding and are not appropriate subjects for excep- 
tions in the reparations phase of this docket. The 
Examiner properly did not review these facts nor 
retry the issues they raise. The previous report on 
these issues is plain and is final as far as the Board 
is concerned”’ (SJA 33). 


In its ‘‘previous report’’, that of June 1959, the Board 
had stated: 


‘‘We find no justification for this conduct on the part 
of Flota, and conclude that in denying reefer space 
to complainants, and in granting that space to a single 
favored shipper, Flota has acted in violation of Sec- 
tions 14 Fourth and 16 of the Act’’ (J. App. 9). 


But the Board in June 1959 could not possibly have con- 
sidered petitioner’s contention, as it related to the period 
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August 23, 1957—June 1959, because (1) petitioner did not 
present this contention in that phase of the proceeding, 
and (2) many of the circumstances upon which petitioner 
relied in March 1961 were not even in the record in June 
1959. 


Petitioner did not complete its evidence on this issue or 
brief or argue this contention to the Board in the June 
1959 proceeding because the Examiner had severed the 
issues into two phases, and petitioner believed, and still 
believes, that the issue of violation of the Shipping Act 
during the reparation period, including the justification for 
petitioner’s actions during that period were reserved for 
the subsequent phase. See petitioner’s brief, pages 15-19, 
and reply brief, pages 1-15, in Case No. 15,330, which, to 
avoid repetition, petitioner hereby incorporates. If peti- 
tioner is correct on this point, then unquestionably the 
Board should have considered petitioner’s contention in 
the March 1961 proceeding. Right or wrong, the fact re- 
mains that in reliance on the Examiner’s ruling petitioner 


did not brief or argue its contention to the Board in June 
1959. 


Nor could the Board have considered the issue, sua 
sponte, in June, 1959, since a substantial part of the perti- 
nent evidence was not yet in the record. In the belief that 
the issue in question was reserved for the subsequent hear- 
ings, petitioner deferred presentation of its witness, Dr. 
Diaz, until the further hearing. Petitioner advised other 
counsel during the first proceeding of its intention to defer 
Dr. Diaz’s testimony, in reliance on the Examiner’s ruling. 
Dr. Diaz’s testimony dealt almost entirely with the justi- 
fication for petitioner’s actions pending the Board’s deci- 
sion (J. App. 113-14, 139-40, 153-55; SJA 181-89). Further 
evidence introduced after the June 1959 Report, which the 
Board could not possibly have considered in June 1959, 
included evidence of meetings between a banana importers 
committee, of which Mr. Consolo was Chairman, and Grace 
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Line in 1958, to secure permission to bring in fewer ba- 
nanas on Grace Line vessels, and to present a proposal by 
Standard Fruit Company for taking one of the latter’s 
vessels out of service and giving it space on the Grace 
Line ships, and of an agreement between Consolo and others 
to relinquish part of their Grace Line space to Standard 
Fruit (SJA 159-61, 166-67, 172-73, 178-79). (Witnesses 
Staff, Friedlander and Grossman) ; of a request by Consolo 
to Mr. Staff, of Panama Ecuador, that Mr. Staff sell him 
space on Grace Line, a counter-offer by Staff to trade Con- 
solo all of Staff’s 13,500 stem capacity on petitioner’s ves- 
sels for the approximately 6,000 stem capacity held by 
Consolo and his brother on Grace Line, and Consolo’s re- 
fusal, stating ‘‘No, I am not interested in shipping on the 
Grancolombiana Line’’ and ‘‘we are interested in getting 
money out of the damages from Grancolombiana’’, and of 
offers by Panama Ecuador, refused by Consolo, ‘‘to take 
him [Consolo] in as a partner’’ in using Panama Kcua- 
dor’s space on petitioner’s vessels (SJA 162, 167-70, 173) 
(Witnesses Staff and Friedlander) ; of availability of re- 
frigerated vessels for charter during the period Consolo 
claims he was unduly prejudiced (SJA 102-10, 118-29, 131- 
32, 137-38, 172, 174, 177-78) (Witnesses Fanelle, Solvang, 
Friedlander and Grossman) and of availability of space on 
the Chilean Line (SJA 144-50, 152-53) (Witness Campion).® 


Even apart from the incompleteness of the record in 
June 1959, it can not be assumed that the Board at that 
time ‘‘considered and decided’’ the pertinent ‘‘facts and 
the issues they raise’’, because the Board made no explana- 


8 Petitioner also presented testimony in the second hearing that in the fall 
of 1955 Consolo reviewed the terms of the 1955 contract between petitioner 
and Panama Ecuador in the presence of Mr. Staff and Mr. Friedlander (SJA 
157-59, 163, 165-66), which contradicted testimony by Mr. Consolo during the 
earlier hearings prior to the severance that he was not aware of the terms of 
that contract (J. App. 102-103). This testimony was material to Consolo’s 
credibility, an issue particularly important to his claim that he was prejudiced 
by denial of space. 
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tory findings® with respect to the issue whether petitioner 
had acted ‘‘reasonably”’, etc., during the period August 23, 
1957 to June 1959, and no findings as to whether Consolo 
bad in fact been injured or otherwise ‘‘unduly prejudiced”’ 
during that period.”® In the statement above quoted from 
the March 1961 Report, the Board conceded that there were 
“facts and circumstances omitted’’ from its June 1959 
decision, which is an admission that it did not make ade- 
quate findings in the June 1959 decision. 


Moreover, the statement that ‘‘Flota has acted in viola- 
tion of Sections 14 Fourth and 16’ did not specify the 
period of alleged violation, or purport to determine lia- 
bility for reparation prior to June 29, 1959. It is impos- 
sible to tell from the June 29, 1959 Report when the Board 
believed petitioner ‘‘has acted in violation of Sections 14 
Fourth and 16’, or whether that violation was a continu- 
ing violation and if so when it commenced. Not until 
March 1961 did the Board for the first time hold that ‘‘the 


violation did not begin June 22, 1959, but long before this’’ 
(SJA 34) and fixed the violation as commencing on August 
23, 1957 (SJA 36). The Board did not even hold in its 
June 1959 Report that petitioner was a common carrier 
during the period August 23, 1957 to June 1959. 


9 As to the necessity for findings, see petitioner’s brief, pages 32-34, in Case 
No. 15,330. Two of the three Board members in March 1961 took office after 
the June 1959 decision and could not possibly have known what the Board 
‘<considered’’ in June 1959 except to the extent such consideration was 
reflected in the findings. 


10 Its June 1959 order directing further hearings on ‘‘the claims of com- 
plainants for reparation, if any’? (J. App. 13) proves that at that time it 
had not considered whether Consolo had been injured. 


11In its March 1961 Report the Board stated that in the earlier report, 
(no date was established for the beginning of such status’’ (SJA 26), and 
added in parenthesis, SJA 35, ‘‘(it became a common carrier in 1955)’’. 
Petitioner incorporates pages 19-28 and 15-19 of its brief and reply brief in 
Case No. 15,330 demonstrating that it was not a common carrier with respect 
to bananas at any time prior to June 1959. 
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The statement in June 1959 that ‘‘we find no justification 
for Flota’s conduct’, appears in context to refer only to 
petitioner’s argument that ‘it should not be held to the 
same standard of a common carrier as Grace Line, because 
of the differences in their vessels (J. App. 9), for the 
Board followed this statement with a discussion of such 
differences, and concluded that ‘‘operational difficulties 
and vessel limitations do not justify prejudice and dis- 
crimination otherwise undue and unreasonable’? (J. App. 
9.) 


It is clear in any event that the Board in June 1959 did 
not consider and could not have considered the issue raised 
in the March 1961 proceeding as to the justification for its 
conduct during the reparation period. The Board’s con- 
trary statement is wrong. 


C. Even if the Board had considered the issue in June 
1959, refusal to reconsider in March 1961 was arbitrary. 


Even if the Board had considered petitioner’s contention 
in 1959 and had made proper findings, still it was error 
for the Board not to reconsider in 1961, in view of the addi- 
tional evidence in the record as a result of the post June 
1959 hearings, and of the fact that acting in good faith, 
petitioner had not previously had an opportunity to brief 
or argue the issue to the Board. The Board’s adamant re- 
fusal to consider petitioner’s argument displays an in- 
flexibility which can only be characterized as arbitrary. 


Even as a technical matter the June 1959 finding did not 
justify refusal to further consider petitioner’s contention, 
since the question concerned was again placed in issue 
after June 1959 by Consolo’s complaint in Docket No. 827 
(Sub. No. 1), filed on November 15, 1959, covering the 
period November 1957-1959 (SJA 9), another vital fact the 
Board overlooked. 


D. The Board relied on a decision which had already 


been reversed by the Court of Appeals. As shown above, 
the Board expressly refused to consider petitioner’s con- 
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tention that all circumstances considered, petitioner had 
not violated the Act during the period August 23, 1957- 
June 29, 1959. However, in its March 1961 Report, the 
Board did discuss one of the circumstances involved, in re- 
jecting a related argument by petitioner, namely that even 
if there were a technical violation by petitioner during 
the period August 23, 1957-June 29, 1959, it would be in- 
equitable under all the circumstances to require petitioner 
to pay reparation. The Board’s finding in this connection 
proves that it relied on a decision which had already been 
reversed by the Court of Appeals. 


Thus the Board stated in March 1961 (SJA 34), that: 


“One of the arguments advanced to prove absence of 
fault in failing to offer non-discriminatory and non- 
preferential service was (1) that Flota had filed a 
petition for declaratory relief (Docket No. 835, de- 
cided in Philip R. Consolo et al., v. Flota Mercante 
Grancolombiana, 5 F.M.B. 633 ( 1959) asking the Board 
to determine the validity of Flota’s contracts and to 
terminate the uncertainty that had arisen as a result 
of the conflicting demands upon Flota following the 
decision in Banana Distributors, Inc. v. Grace Line 
Inc., 5 F.M.B. 278 and 5 F.M.B. 615 (1959) and, (2) 
that the Board failed to make a timely response there- 
to’’. 


In rejecting this argument the Board stated: 


‘‘The subsequent uncertainty was the consequence of 
Flota’s own position that it could continue to contract 
refrigerated space to preferred shippers and to ex- 
clude complainants without violating the Act as was 
contended in Grace Line v. Federal Maritime Board, 
280 F. 2d 790 (C.C.A. 2d 1960). In Philip R. Consolo 
v. Grace Line Inc., 4 F.M.B. 293 (1953) and Banana 
Distributors, Inc. v. Grace Line Inc., 5 F.M.B. 278 
(1957) the Board decided that Grace Line Inc. was a 
common carrier by water under sufficiently similar 
facts as to lead the Board to state in the present case 
(5 F.M.B. 633) that what we said in the Banana Dis- 
tributors case ‘is appropriate here and we feel is dis- 
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positive of the issues in this proceeding’ ’’” (SJA 34 
35). 


The Board concluded that accordingly petitioner should 
have ‘‘accept[ed] the Grace Line cases as providing a rule 
for its guidance’? (SJA 35). 


By the ‘‘Grace Line’? cases the Board presumably in- 
tended its 1953 and 1957 decisions, Philip R. Consolo v. 
Grace Line Inc., 4 F.M.B. 293 (1953), and Banana Dis- 
tributors, 5 F.M.B. 278 (1957).% But the 1953 decision 
(4 F.M.B. 293), as already noted, approved, forward book- 
ing contracts for a period of at least two years and the 
exclusion of shippers who applied for space for the first 
time after the contract was signed. While the Board’s 
opinion therein also held that Grace Line was a common 
carrier, that case was settled by the parties (without pay- 
ment of any reparation), before any final order was entered 
(4 F.M.B. 293, 304, i-ii), and without judicial review. The 
Board itself did not consider the 1953 case as controlling 
even as to Grace Line’s status as a common carrier, and 
did not refer to it the next time Grace Line’s status was 
questioned, except upon a very minor point (Banana Dis- 
tributors, 5 F.M.B. 278, 284 (1957)). The Board can 
hardly claim, in 1961, that petitioner should have accepted 
it in 1957 ‘‘as providing a rule for its guidance’. 


As to the 1957 decision (Banana Distributors, 5 F.M.B. 
278), the Board in March 1961 full well knew that that case 
was in litigation in the Second Circuit until February 13, 


12 Contrary to the implication at this point the Board did not rely on the 
1957 Banana Distributors case in its June 1959 decision in the present case. 
The passage quoted by the Board from the June 1959 decision in the instant 
case (5 F.M.B. 633, 638) referred to the May 1959 Banana Distributors 
decision. 


18 Obviously petitioner could not have followed, during the period August 


1957-July 1959, the 1960 decision by the Court of Appeals (280 F. 2d 790), 
or the May 1959 decision in Banana Distributors (5 F.M.B. 615). 
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1959, when it was reversed and remanded to the Board 
(263 F. 2d 709). For the Board now to say that peti- 
tioner should have relied upon it is the height of injustice. 
Nowhere in the Board’s June 1959 or March 1961 opinions 
in this matter (or in its brief in Case No. 15,330 in this 
court) does the Board mention that its 1957 opinion was 
reversed or even cite the decision in which it was reversed. 


It is painfully clear therefore that the Board in its 
March 1961 Report relied in critical measure on a decision 
which had already been reversed by the Court of Appeals. 
There is no excuse for the Board’s action, and it is impos- 
sible to conceive of a more compelling ground for reversal. 


POINT IL. THE BOARD FURTHER ERRED IN FAILING TO HOLD 
THAT IT WOULD BE INEQUITABLE TO AWARD REPARA- 
TION TO CONSOLO 


Petitioner also contended to the Board that in view of the 
circumstances recited above it would be inequitable for 
the Board to award reparation for the period prior to the 
Board’s june 1959 decision, even if petitioner were tech- 
nically in violation of the Act during that period. Under 
Section 22, Shipping Act, 1916, the Board ‘‘may”’ direct 
the payment of reparation; it is not mandatory that it do 
80.26 


14 The Board’s supplemental report (5 FMB. 615) was not released until 
May 1959, was affirmed by the Court of Appeals in 1960 (280 F. 2d 790), 
cert. den. 364 U.S. 933 (January 1961). 


15 I¢ the law had been so clear in 1957 as the Board now implies it was, 
there truly would have been no justification for the Board’s staff to refuse 
to express any opinion as to petitioner’s status or obligations, and no justifica- 
tion for the Board to delay action on petitioner’s request for declaratory 
relief, for almost two years. 


16 Even under Section § of the Interstate Commerce Act, which contains 
mandatory language the LC.C. bas held it has the discretion to withhold 
reparation. Thus, ‘‘... substantial justice would not be advanced by awards 
of reparation to those making such demands’’ for reparations in cases in- 
volving revision of a general rate structure, for the period prior to the Com- 
mission’s order, ‘unless from all the circumstances and facts surrounding 
the service and the traffic, as they are disclosed upon the record, the Commis- 
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The Board considered only two of the circumstances 
discussed above. One related to the uncertainty of the 
law and the pendency of petitioner’s request for declara- 
tory relief. We have shown above that the Board re- 
jected this factor in mistaken reliance on @ decision which 
had already been reversed by the Court of Appeals. 


In this connection the Board implicitly conceded that it 
“<failed to make a timely response’’ to petitioner’s request 
but stated ‘‘it was not incumbent on the Board, however, 
to give Flota a legal opinion on the effect of its conduct on 
shippers’? (SJA 34). Petitioner asked not for a ‘‘legal 
opinion on the effect of its conduct on shippers’’, but for 
a declaratory order ‘‘determining the validity of its pres- 
ent contracts’’ in view of the Board’s decision of April 30, 
1957 in the Banana Distributors case and the conflicting 
demands made upon it by shippers. The Board has the 
authority to issue declaratory orders ‘‘to terminate a con- 
troversy or remove uncertainty’’, under Section 5(d), Ad- 
ministrative Procedure Act (5 U.S.C. § 1005(d)) ; has pro- 
vided for the filing of petitions for exercise of such au- 
thority, under its Rule 5(i) (46 C.F.R. 201.69); and has 
exercised such authority, e.g., Pacific Coast European 
Conf.—Payment of Brokerage, 5 F.M.B. 65, 70 (1956). 
Section 5(d) was enacted in part at the behest of the 


sion feels that essential justice requires such awards’’. Delaware, Lackawanna 
& Western Coal Co. v. RB. R. Co., 46 I.C.C. 506, 509 (1917). Ibid; West Coast 
Lumbermen’s Asso. v. A. & 8. Ry. Co., 104 I.C.C. 695, 702 (1925) (‘... in 
determining when, under changing conditions, it [the challenged rate] became 
unreasonable, we are satisfied that it will be fairer to all parties to apply the 
proposed reduction to the future only. The claims for reparation are denied’’). 
The Commission has been particularly loath to avoid reparations for past 
periods in cases in which it has declared invalid long-standing carrier practices, 
¢.g., Brown & Co. v. 8. Ry. Co., 46 I.C.C. 536, 540 (1917); Memphis Freight 
Burean v. I.C.B.R. Co., 27 I.C.C. 507, 518 (1913). As the Supreme Court noted 
in Baer Bros, Mercantile Co. v. Denver & R. G. B. Co., 233 U. S. 479, 486 
(1914), ‘‘Then too, there are cases in which a rate, reasonable when made, 
becomes unreasonable as the result of a gradual change in conditions, so that 
no reparation is ordered even though a new rate be established for the future’’. 
Though these cases involved rates rather than space availability, the principle 


is indistingnishable. 
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Attorney General’s Committee to permit a party to obtain 
a determination ‘‘without the necessity of any party’s 
acting at his peril upon his own view’? (‘‘Final Report of 
the Attorney General’s Committee on Administrative Pro- 
cedure’, page 30, 1941), i.e., the very situation confronting 
petitioner. If it was not an abuse of discretion to delay so 
long in acting on petitioner’s request, it was an abuse of 
discretion to award reparation for the period of the 
Board’s delay. 


The Board also rejected what it described as: 


“the argument that because Flota had contracted 
all of its space to another single shipper during the 
period involved reparations would be inequitable and 
unjust and the inclusion of voyages before June 22, 
1959, when the favored shipper’s contract was still 
being performed was not proper”’ (SJA 33). 


The Board rejected this argument with the reasoning that 
because petitioner violated the Act there was no equity on 


its side (SJA 33-34). But such reasoning begs the question 
whether petitioner actually violated the Act. The Board 
also ignored the essence of petitioner’s argument on this 
point, namely that the cumulative weight of all the circum- 
stances involved, and not any particular circumstance alone 
rendered it inequitable to require petitioner to pay repara- 
tion. In addition the Board distorted even this portion of 
petitioner’s argument; the significant fact is that the 1957 
contract was entered into pursuant to a contractual option, 
first undertaken in 1955, and that neither the 1955 nor the 
1957 contracts contravened the Shipping Act when made, 
and both were actually in accordance with Board precedent 
up to that time. 
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POINT Il. THERE IS NO PROOF OR FINDING OF ACTUAL 
COMPETITION BETWEEN CONSOLO AND PANAMA ECUADOR 

A finding of ‘‘actual’’, ‘‘existing’’, and ‘‘effective’’ com- 
petition between the allegedly preferred and prejudiced 
shippers is essential to a finding of violation of Sections 14 
Fourth and 16 First. Asgrow Export Corp. v. The Hellenic 
Lines, Lid., 5 F.M.B. 597, 599-600 (1959) ; Huber v. Neder- 
land, 4 F.M.B. 343, 347 (1953) ; Port of New York Authority 
v. A. B. Svenska, 4 F.M.B. 202, 205 (1953) ; United Nations 
v. Hellenic Lines, 3 F.M.B. 781, 785-87 (1952); Afghan- 
Amer. Trading Co. v. Isbrandtsen, 3 F.M.B. 622, 623 (1951) ; 
Waterman v. Stockholms Rederiaktiebolag Svea, 3 U.S.M.C. 
131 (1949) and 3 F.M.B. 248 (1950); Hernandez v. Bern- 
stein, 1 U.S.M.C. 686, 691 (1937) ; Kramer v. Inland Water- 
ways, 1 U.S.M.C. 630, 633 (1937); Phila. Ocean Trafic 
Bureau v. Export §. 8. Corp., 1 U.S.S.B.B. 538, 541 (1936) ; 
Cf. the reference to ‘“‘competing shippers’’ in 46 U.S.C. 
§ 1039. The Board made no finding that such competition 
existed between Panama Ecuador and Consolo, in either 
its June 1959 or March 1961 decisions. 


The Board noted in the latter report that petitioner had 
excepted to ‘16. The Examiner’s failure to find that there 
was no significant competition between Consolo and Pan- 
ama Ecuador’’, to which the Board replied ‘‘the 16th 
exception is unsupported by the record’’ (SJA 32, 37). But 
it is impossible to tell from this cryptic comment whether 
the Board believed that the Examiner had made the requi- 
site finding of competition, or that the record proved that 
there was actual competition between Panama Ecuador 
and Consolo. In either event the Board was wrong, for 
the Examiner made no such finding, and the record will 
not permit a finding of such competition. 


Thus, Consolo and Panama Ecuador both imported 
bananas via Grace Line and Panama Ecuador imported 
additional bananas on petitioner’s vessels, during the period 
August 23, 1957-June 1959. Yet the record contains no 
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evidence that they shared, or competed for, a single cus- 
tomer. Consolo’s own commission agent, R. Dixon & Com- 
pany, in business since 1909, was asked, and answered 
“<Q, What effect, if any, has the importation of the [peti- 
tioner’s] vessels on the banana market from 1955 on? 
A. Well, in view of the fact that they don’t compete with 
me, I wouldn’t know’’ (J. App. 108, see also 105-7). Pan- 
ama Ecuador’s witness agreed (SJA 171; see also J. App. 
156-57, and SJA 170-72)." The failure and inability to find 
any significant competition between Panama Ecuador and 
Consolo are further compelling reasons for setting aside 
the Board’s action. 


POINT IV. THE BOARD EMPLOYED AN INCORRECT 
MEASURE OF DAMAGES 


The Board here held that ‘‘the measure of damages in 
such case [refusal to carry] is the difference between the 
value of the goods at the point of tender and their value 
at the proposed destination, less the cost of carriage’ 
(the Board’s brackets), citing principally, New Mezxico 
ex. rel. McLean & Co. v. Denver R. G. R. Co., 203 U. S. 38 
(1906) and Sonken-Galamba Corp. v. A. T. & 8. F. Ry. Co., 
104 F. 2d 952, 958 (C.C.A. 8th, 1942) (SJA 29; see also 
SJA 31, 36-38). The New Mezico case involved, as the 
opinion expressly states, a common law cause of action 
“from the refusal of a common carrier to transport goods 
duly tendered for carriage”’.* The Sonken-Galamba case 


17 Any contention there was actual effective competition between Consolo 
and Panama is also belied by Consolo’s contention that he could sell as many 
bananas es he could get transportation for. If there was such a demand, 
obviously Panama Ecuador’s competition had no effect on Consolo, and vice 
versa. This is confirmed by the fact that beginning in September 1959 both 
Consolo and Panama Ecuador greatly increased their importations into the 
United States with no evidence that cither was in any way impeded by the 
other’s intensified activities. Thus Consolo imported additional bananas on 
petitioner’s vessels, and Panama Ecuador increased its importations by charter 
ing full reefer vessels (SJA 172, 174). If there had been actual and effective 
competition between the two, this situation could not have obtained. 


18 Consolo made no tender of bananas to Panama Ecuador. 
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also involved a common law action for refusal to carry, 
as codified in Section 1(4) of the Interstate Commerce 
Act (49 U.S.C. §§ 1, et seq).° Neither case involved an 
allegation of discrimination or preference, the court in 
Sonken-Galamba expressly so stating (124 F. 2d 952, 953). 
However, the cause of action involved in the instant case 
is not for refusal to carry; it is for unjust discrimination 
and undue prejudice under Sections 14 Fourth and 16, 
Shipping Act, 1916, which are wholly distinct causes of 
action. 


This distinction is clearly evident from Sections 1(4), 
2 and 3(1) of the Interstate Commerce Act. Section 1(4) 
forbids refusals to carry. Under that section the material 
element is the act of refusal; whether the carrier gave the 
space to another shipper, i.e., preferred the other shipper, 
is immaterial. Sections 2 and 3(1), however, which parallel 
Sections 14 Fourth and 16 First of the Shipping Act, both 
contemplate a triangular relationship involving the carrier 
and preferred and prejudiced shippers. Under those sec- 
tions, as under Sections 14 and 16, a mere act of refusal is 
immaterial unless at the same time the space was given 
to another shipper. 


It may be doubted that an ocean carrier in foreign com- 
merce, as distinct from overland common carriers, ever 
had a common law duty to ‘‘transport goods duly tendered 
for carriage’, i.¢., the duty codified in Section 1(4) of the 
Interstate Commerce Act. It is certain that there was no 
such duty incorporated in the Shipping Act, and no counter- 
part of Section 1(4) in that Act. It hardly need be said 
that the jurisdiction of the Federal Maritime Board is 
confined to enforcing the Shipping Act and would not in 
any event extend to enforcement of a carrier’s common 
law duty. 


19 Farmers Grain Co. v. Toledo P. & W. BR B., 66 F. Supp. 845, 858 (S.D. 
TL 1946). 
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In Interstate Com. Commission v. United States, 289 U.S. 
385, 393 (1933), the Court stated that ‘‘the rule of damages 
is beset by delicate distinctions’? and that in applying it 
there is a preeminent call ‘‘to think and act judicially, to 
use judgment and discretion’’. In relying on ‘‘yefusal to 
carry”? cases, the Board here has obliterated such distinc- 
tions and applied the wrong measure of damages. 


The proper measure is set forth in Interstate Com. Com- 
mission, supra. The facts of the case involved discrimi- 
natory rates, but the holding applies wherever ‘¢discrimi- 
nation... is the gist of the offense’’, whether it be dis- 
criminatory rates or practices such as here. The Court 
stated: 


‘¢What is unlawful in the action of the carriers inheres 
in its discriminatory quality, and not in anything else. 
‘When discrimination and that alone is the gist of the 
offense, the difference between one rate and another is 
not the measure of the damages suffered by the ship- 
per. (citing cases...). The question is not how much 
better off the complainant would be today if it had 
paid a lower rate. The question 1s how much worse 
off it is because others have paid less’’ (pages 389-90). 


See also Pennsylvania R. Co. v. International Coal Min. Co., 
930 U. S. 184 (1913) in which the measure of damages in 
discrimination cases was considered at length. In reliance 
on the latter case the Board’s predecessor held in Eden 
Mining Co. v. Bluefields Fruit & S. S. Co., 1 US.B.B. 41, 
47 (1922) that damages are limited to ‘‘the actual damage 
incurred’’, which may be greater or less than the measure 
of the discrimination but must be proved. 


Indeed there is no violation itself absent a finding that the 
alleged discrimination has proximately resulted in actual 
injury. Asgrow Export Corp. v. The Hellenic Lines, Ltd., 
5 F.M.B. 597, 600 (1959); Port of New York Authority v. 
A. B. Svenska, et al., 4 F.MB. 202, 205 (1953); Remis v. 
Moore-McCormack Lines, Inc., 2 U.S.MLC. 687, 692 (1943) ; 
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Wharfage Charges and Practices at Boston, Mass., 2 
U.S.M.C. 245, 248 (1940); Phila. Ocean Traffic Bureau v. 
Ezport 8. S. Corp., 1. U.S.S.B.B. 538, 541 (1936); Phila. 
Ocean Traffic Bureau v. Phila, Piers, Inc., 1, U.S.M.C. 701, 
704 (1938). The mere fact that a shipper is made to pay 
higher rates than his competitor ‘‘does not as a matter 
of course, establish the fact of injury or the amount of 
damage to which the complainants may be entitled by way 
of reparation’? (Eden Mining, at page 48). 


Here therefore the Board should have inquired ‘‘not how 
much better off [Consolo] would: have been today if it had’’ 
received space from petitioner, but ‘‘how much worse 
off it is because’”’ the space was used by Panama Ecuador. 
Mere denial of space to Consolo is immaterial, demon- 
strated by the fact that the discrimination and prejudice 
might have been removed simply by depriving Panama 
Ecuador of the space. In such event Consolo would have 
no cause of action under Sections 14 Fourth and 16 First. 
As the Court pointed out in a comparable illustration in 
Interstate Com. Commission, 289 U. S. at page 392, ‘‘the 
profit of the favored shippers would in that event be less 
. .. but because their profit would be less, the conclusion 
would not be inevitable that the complainant’s would be 
greater’. So, it is the competitive injary, if any, inflicted 
on Consolo by Panama Ecuador’s use of the space, which 
determines the fact of injury and measure of damages in 
the instant case. Consolo has not even attempted to show 
he was competitively injured by Panama Ecuador. He ad- 
mittedly based his entire damages claim on the common 
law ‘‘refusal to carry’’ cases exemplified by the New 
Mezico case, supra (SJA 75-76). The Board’s action there- 
fore must be set aside. 
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POINT V. EVEN UNDER THE BOARD'S THEORY OF DAMAGES 
IT ERRED 

Assuming arguendo that the measure of damages appli- 
cable to ‘‘refusal to carry’’ cases, is also applicable here, 
the Board failed properly to apply that measure. The 
Board stated such measure as ‘‘the difference between the 
value of the goods at the point of tender and their value 
at the proposed destination less the cost of carriage”’ 
(SJA 29, 37-38). Actually Consolo had purchased no 
bananas in Ecuador for shipment on petitioner’s vessels, 
had tendered none to petitioner, never told petitioner he 
was prepared to make a tender, had no contracts or com- 
mitments to purchase, or to sell, and lost no existing busi- 
ness to Panama Ecuador or to anyone else (SJA 102). 
It suffered no damage in any legal sense, except possibly 
the cost of postage and stationery connected with the 
<‘demand”’ letter of August 23, 1957. The claimed damages 
are a hypothetical mathematical exercise by an accountant 
hired by Consolo’s attorney ‘‘to determine what, if any, 


are or would be the damages sustained by Mr. Consolo as 
a result of having been refused space on Grancolombiana 
ships’? (SJA 78-79). 


The Board made no findings as to the value in Ecuador 
or in the United States of the hypothetical bananas Mr. 
Consolo might have shipped by petitioner’s vessels from 
Ecuador to the United States. Consolo caleulated and 
the Board accepted, a hypothetical gross profit per stem 
allegedly realized by him during the reparation period 
August 23, 1957 to July 12, 1959 on bananas purchased in 
the Guayaquil, Ecuador area, and shipped from Puna, an- 
other Ecuador port, to New York on Grace Line vessels, 
under Consolo’s contract with Grace Line (J. App. 87; 
SJA 46-47). The hypothetical gross profit per stem was 
then multiplied by the total number of stems of bananas 
purchased by Panama Ecudaro in various producing areas 
in Ecuador, and shipped from Puerto Bolivar and Guaya- 
quil to Philadelphia on petitioner’s vessels (SJA 43-46, 
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159-60, 163-64) to obtain a hypothetical gross profit. From 
this figure the Board then subtracted the total freight paid 
by Panama Ecuador to petitioner for the period August 
23, 1957-July 12, 1959, and an ‘‘estimated’’ handling cost, 
including stevedoring costs of 35.15 cents per stem (SJA 
37-38). The resultant hypothetical figure, termed by the 
Board as ‘‘proper net profit’’, the Board then multiplied 
by 18.46% which was the percentage of space Consolo 
received on petitioner’s vessels after space was opened in 
September 1959, and after Panama Ecuador no longer 
shipped on petitioner’s vessels. This calculation resulted 
in a figure of $143,370.98, which the Board directed peti- 
tioner pay Consolo (SJA 36-39). 


The Board erred as follows: 


1. Consolo’s profit per stem from Grace Line shipments 
is both speculative and hypothetical, because the bananas 
shipped in Consolo’s Grace Line space were purchased in 
Ecuador, not by Consolo but by an Ecuadorian corporation 


called Ecuador Fruit Company, which sold them to a Pana- 
manian corporation called Darien Refrigerated Shipping 
Company, which then sold them F.0.B. Guayaquil, to a 
Delaware corporation called Dover Banana Company, which 
Consolo permitted to use his Grace Line space in return 
for buying bananas from the Darien company. The bananas 
were then actually sold for the account of Dover by R. 
Dixon & Company, a commission agent (SJA 54-61). Con- 
solo is the majority stockholder of Eeuador Fruit Company 
and of Darien (SJA 54, 60-61) ; and a stockholder, but not 
the principal stockholder of Dover (SJA 55-56). It is 
literally impossible to determine through the maze of inter- 
corporate transactions the total costs actually involved, 
what profit, if any Consolo himself made in the bananas 
shipped via Grace Line, and how much of the claimed profit 
inured to others. The Examiner refused to permit peti- 
tioner to inquire into the actual financial results of these 
companies’ operations or into Consolo’s actual profit or 
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loss (SJA 87, 89, 100-102), which were highly material if 
the Board’s theory of damages is correct. 


2. The hypothetical profit per stem was based on costs 
of bananas purchased in the Guayaquil-Puna area for move- 
ment from Puna under Consolo’s contract with Grace Line. 
The bananas carried by Panama Ecuador on petitioner’s 
vessels from Puerto Bolivar and Guayaquil cost more to 
begin with (SJA 45), thus reducing the profit Consolo might 
have realized via petitioner’s vessels. To this extent the 
award is overstated. 


3. The Board’s calculation (SJA 38) employed a total 
freight cost of $1,204,343.95 for 1,061,286 stems, or 84.56 
cents per stem, based on the freight paid by Panama Ecua- 
dor for exclusive use of petitioner’s vessels. However, 
there is no reason to assume that if petitioner had opened 
its space to Consolo and the public generally during the 
reparation period, it would have charged the same rate 
charged Panama Ecuador. The Panama Ecuador rate was 
a negotiated contract rate for use of petitioner’s entire 
reefer space and reflected both Panama Ecuador’s superior 
bargaining power and the administrative and operating 
economies anticipated by petitioner from having to deal 
with only a single shipper, and having only a single shipper 
engaged in loading and discharging the bananas.” In 
fact the rate actually charged Consolo and others when 
space was opened to him in September 1959 was $34.00 a 
ton”? (26.67 stems, using the accepted average of 75 Ibs. 
per stem), or $1.275 per stem, which is 42.94 cents per stem 
higher than the rate employed in the Board’s calculations; 
or $455,716.21 greater expense on the 1,061,286 stems car- 
ried by petitioner during the reparation period. This 


20¢.g9., the Board and Examiner both found that loading by multiple ship- 
pers would add five hours to loading time (J. App. 9) which obviously would 
increase vessel expense. The 1955 contract valued excess loading time at 
$100 per hour (SJA 191; see also J. App. 178). 


mSJA 114-16. 
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amounts to $84,125.21 greater expenses on the 18.46% share 
the Board allocated to Consolo. On the basis of the $34.00 
a ton rate which the Board should have employed, the 
Board thus understated expenses and overstated ‘‘dam- 
ages’? by $84,125.21. 


There is no indication or reason to believe petitioner 
would have fixed any rate different from the $34.00 rate if 
it had opened its space at any time during the reparation 
period. And there is no reason not to look to the period 
subsequent to the reparation period to select a rate for 
calculation purposes. In allocating a share to Consolo, dis- 
cussed infra, the Board itself looked to the actual experience 
beginning in September 1959. 


4. The ‘“‘estimate” of stevedoring cost at 35.15 cents 
per stem was based not on the actual costs paid by Consolo 
at New York, 48.8 cents (SJA 76-78) (which was the figure 
employed by the Examiner), but on Panama Ecuador’s 
rate at Philadelphia for the period covered by Consolo’s 
Exhibit 42, ending September 25, 1958 (SJA 201-204). 
There is no evidence in the record that Consolo could have 
obtained a better stevedoring rate in Philadelphia than 
it in fact obtained in New York, or that with only a partial 
cargo of bananas to unload, it would have obtained as 
favorable a rate in Philadelphia as Panama Ecuador ob- 
tained with the exclusive use of the banana space and hence 
a much larger volume of bananas. On this item alone the 
Board understated costs by 13.65 cents per stem, overstated 
the hypothetical ‘‘proper net profit”? by $144,865.54, and 
overstated Consolo’s share (at 18.46%), and hence the 
reparation award, by $26,742.18. 


5, Even if the Board properly relied on the 35.15 cent 
stevedoring figure for the period August 23, 1957 to Sep- 
tember 25, 1958, it erred in relying on that figure for the 
subsequent period to July 12, 1959. Consolo’s own witness 
(SJA 90), its reparation exhibit (SJA 211) and its excep- 
tions dated December 2, 1960, page 15 note 12 (SJA 21), 
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admit the proper stevedoring costs for that period should 
be at least 45.1 cents. Resolving all issues of law, fact 
and discretion in the Board’s favor, this is purely an error 
of oversight by the Board, which overstates the reparation 
award by $9,902.30 (9.95 cents on Consolo’s share of all 
stems carried between September 25, 1958 and July 12, 1959 
(SJA 211) 1.¢., 18.46% x 539,115 (stems) x 9.95 cents). 


6. The Board calculated damages on the assumption that 
during the period August 1957 to July 1959 Consolo was 
entitled to 18.46% of the space on petitioner’s vessels, based 
on the percentage of the cubic capacity of petitioner’s 
vessels which was allocated to Consolo in September 1959 
after the Board’s June 1959 Report, the remainder being 
allocated to four other shippers (SJA 36-37). Actually 
petitioner received 29 separate requests for space during 
the reparation period (SJA 139-40), most of which were 
for space on petitioner’s Atlantic Coast service (SJA 143). 


The Board looked to the actual experience when space 
was opened in September 1959, when the space was allo- 
cated among five shippers, Consolo receiving 18.46%. How- 
ever, Panama Ecuador, the allegedly preferred shipper 
during the reparation period, did not apply for space after 
the June 1959 Order and was not among the five shippers 
reflected in the Board’s 18.46% allocation to Consolo. It 
was error for the Board to ignore Panama Ecuador, which 
actually had the space, in calculating the share to which 
Consolo was entitled during the reparation period. 


Thus, the question was not what space Consolo was en- 
titled to after June 1959, but, how much of the space 
Panama Ecuador in fact had during the period August 1957 


22 The examiner mentioned 10 such requests but said seven ‘should not be 
considered’’ because petitioner ‘‘made no investigation into their financial 
qualification’? (SJA 18-19)—a ruling which was both mistaken (¢g., SJA 
206-207), and irrelevant, since if financial qualifications of other applicants 
are relevant, it was Consolo’s burden to prove them unqualified as part of 
his overall burden of proving the share to which he was entitled. 
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to July 1959 was in excess of its entitlement. Certainly it 
cannot be denied that it was entitled to at least as much 
space as Consolo. On this basis space would be divided 
between Consolo, Panama Ecuador, and the other four ship- 
pers in the ratio of 18.46; 18.46; 81.54, which is expressed 
in percentages as follows: 


Consolo, 15.58% 
Panama Ecuador, 15.58% 
The other four shippers, 68.88% 


Applying this percentage rather than the 18.46% to the 
Board’s ‘‘proper net profit’? of $776,657.55, the Board’s 
reparation award should have been $121,003.25 instead of 
$143,370.98. By ignoring Panama Ecuador altogether in 
its calculation, the Board has overstated the award by 
$22,367.73, and in effect has given Consolo the financial 
equivalent of an undue preference over Panama Ecuador— 
with petitioner paying the bill.* 


POINT VI. THE BOARD FAILED TO CONSIDER AND MAKE 
FINDINGS UPON THE ISSUES DEALING WITH CONSOLO’S 
FAILURE TO MITIGATE DAMAGES, AND ERRED IN REJECT- 
ING PETITIONER'S CONTENTIONS 

The Board recognized (Report, page 12) that Consolo 
was under a duty to mitigate damages. See Roberto 

Hernandez v. Arnold Bernstein, 116 F. 2d 849 (C.C.A. 2d 

1941). The Board stated, however, that ‘‘Flota offered no 

such proof other than a suggestion that chartered ships 

might be used but no suitable ones were shown to be avail- 
able’? (SJA 37). The Board erred in two respects. 


First. The record showed that suitable vessels were avail- 
able for charter. Petitioner presented its own chartering 
expert, and independent shipbroker, each of whom testified 


23 If the court agrees with petitioner’s contention in this respect, the amount 
by which petitioner contends, supra, that the Board overstated the award by 
inclusion of an improper freight rate, and by the errors relating to stevedoring 
costs, should be reduced by 2.88% (the difference between 18.46% and 
15.88%). 
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suitable vessels were available, and their testimony was 
corroborated by two independent banana importers (Fa- 
nelle, Solvang, Friedlander and Grossman, respectively) 
(SJA 102-10, 118-29, 131-32, 187-38, 172, 174, 177-178). 


Second. As shown above, Consolo did not use all of the 
space to which he was entitled on Grace Line’s vessels, 
during the reparation period (J. App. 89 and SJA 197-200, 
discussed in note 7, supra) ; he offered to relinquish a por- 
tion of his space on Grace Line to give other space to 
Standard Fruit Company (SJ.A 62-67, 159-61, 166-67, 172-73, 
178-79), and he did not request Grace Line for space which 
he knew, or had reason to know, was about to be relin- 
quished by other shippers. While he protested to Grace 
Line after the relinquished space was assigned to others, 
he admitted he didn’t know whether or not he would have 
taken it if offered to him (SJA 62-63, 67-68). This evi- 
dence is positive proof Consolo made no attempt to mini- 
mize his alleged ‘‘damages’’, but was completely overlooked 


by the Board. As further shown above, Chilean Line also 
had a service available during the reparation period aside 
from 5 or 6 voyages. Consolo made no use of that service 
prior to an upturn in the banana market in the latter half 
of 1958 (SJA 144-50, 152-53). 


The Board did not even mention petitioner’s contentions 
with respect to use of the Grace Line and Chilean Line 
vessels, and apparently overlooked these contentions. 


POINT VII. THE BOARD MADE NO FINDING WITH RESPECT 
TO PETITIONER'S CONTENTION CONSOLO’S CLAIM FOR 
REPARATION WAS UNTIMELY 

The furnishing of space to Panama Ecuador was pur- 
suant to a contract entered into on July 20, 1955 (J. App. 

177) ; the terms of that contract were well known to Consolo 

as early as September and October 1955 (SJA 157-59, 163, 

165-66). Nevertheless, he delayed until November 1957 to 

complain of the contract to the Board. Petitioner con- 

tended to the Board accordingly that any claim for past 
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damages was barred by Section 22, Shipping Act, 1916, 
which permits reparations only ‘‘if the complaint is filed 
within two years after the cause of action accrued’’. The 
Board made no mention of petitioner’s contention and did 
not rule upon it, and thereby further erred. 


POINT VIII. THE BOARD HAS MISCONSTRUED ITS FUNCTION 
VIS-A-VIS THE EXAMINER 


The Board stated at page 5 of its Report that 


“<the court held that where the Commission’s findings 
‘are supported by substantial evidence . . . and where 
no new evidence on the subject is introduced . . . it is 
the duty of the court to accept and give them effect’. 
The duty of the court is equally that of the Board. The 
basis for plaintiff’s claim was found to exist and the 
court stated that the ‘burden to show a failure to 
mitigate the damages was upon the defendants’.”’ 


The Board apparently meant that in evaluating the Ex- 
aminer’s recommended findings and exceptions thereto, the 
Board functions in essentially the same appellate capacity 
as does a court in reviewing an administrative agency’s 
determination. It can only be assumed therefore, that the 
Board used this approach in acting upon all of petitioner’s 
exceptions to the Examiner’s Recommended Decision in 
this proceeding. 


It is well settled, however, that such an approach is an 
improper abdication of an agency’s functions under section 
8(a) of the Administratice Procedure Act (5 U-S.C.A. 
1008(a)). In Universal Camera Corp. v. N.L.RB., 340 US. 
474, 492 (1950), the Supreme Court stated that the 
agency’s responsibility for decision is ‘‘wholly inconsistent 
with the notion that it has power to reverse an Examiner’s 
findings only when they are ‘clearly erroneous’.’’ 


In F.C.C. v. Allentown Broadcasting Corp., 349 U.S. 358 


(1955), the Supreme Court, in reversing a holding by this 
court that the F.C.C. should not have made an independent 
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evaluation of the evidence after the Examiner had found 
certain witnesses reluctant and evasive, stated (page 364) : 


“The Court of Appeals’ conclusion of error as to 
evasiveness relies largely on its understanding that the 
Examiner’s findings based on demeanor of a witness 


are not to be overruled by a Board without a ‘very sub- 
stantial preponderance in the testimony as recorded,’ 
citing N.L.R.B. v. Universal Camera Corp. (C.A. 2d) 
190 F. 2d 429, 430. We think this attitude goes too far. 
It seems to adopt for examiners of administrative 
agencies the ‘clearly erroneous rule’ of the Fed. Rules 
Civ. Proc. 52(a), applicable to courts.’’ * 


Professor Kenneth Culp Davis in his treatise on admin- 
istrative law summarizes the relationship between the 
agency and the hearing examiner as follows (2 Davis, Ad- 
ministrative Law Treatise, p. 26) : 


“<The final distillation from the case law is that the 
primary fact-finder is the agency, not the examiner; 
that the agency retains the power of ruling on facts... 
in the first instance; that the agency still has ‘all the 
powers which it would have in making the initial deci- 
sion’; that the examiner is a subordinate whose findings 
do not have the weight of the findings of a district 
judge; that the relation between examiner and agency 
is not the same as or even closely similar to the relation 
between agency and reviewing court; ...’’ 


Petitioner submits that, in order to insure proper con- 
sideration by the agency, the Court should remand the 
matter to the agency for consideration of the issues, un- 
burdened by such an erroneous concept of its functions. 
Absent such consideration plaintiff has been denied a proper 


2% Among the decisions by this court and by other Courts of Appeals which 
have followed the Allentown case in recognizing the final obligation of the 
agency, vis-a-vis the examiner, to determine all matters at issue in a proceed- 
ing are the following: American Flint Glass Workers Union v. N.LE.B., 230 
P, 2d 212, 215-16 (C.A.D.C, 1956), cert. den. 351 U.S. 988 (1956) ; Interna- 
tional Woodworkers of America v. N-L.B.B., 262 F. 2d 233, 234 (C.A.D.C. 
1958); Pierce v. S.E.C., 239 F. 2d 160, 163 (C.A. 9th 1956) ; Utica Observer- 
Dispatch v. N.L.BB., 229 F. 2d 575, 577 (CA, 2d. 1956). 
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decision by the responsible agency, and the Board’s Report 
of March, 1961, and presumably also that of June 1959, 
are in no event entitled to any presumption of ‘‘expertise’’ 
or special weight in this court. 


POINT IX. THE BOARD ERRED IN DIRECTING THE PAYMENT 
OF INTEREST UPON ITS AWARD 


The Board properly held that it would be inequitable to 
award interest running from the date of each of petitioner’s 
voyages during the reparation period, but directed peti- 
tioner to pay Consolo $143,370.98, ‘‘with interest at the rate 
of 6% per annum on any amounts unpaid after 60 days”’ 
from March 30, 1961. Petitioner submits that the direction 
to pay interest is likewise inequitable in view of the circum- 
stances set forth under Point I. In addition, petitioner filed 
a timely appeal from the Board’s June 1959 action (Case 
No. 15,330) which in the normal course of events would have 
long since been decided. However, the Court, with the con- 
sent of the parties, stayed that appeal until after the denial 
of certiorari by the Supreme Court in the Grace Line case 
in January 1961. But for that action, petitioner would have 
had a decision on the basic issue of common carriage many 
months ago. At least until that issue is decided, it is not 
fair to petitioner to compel it to pay interest as a price for 
obtaining review. This is particularly true considering that 
(1) no part of the award represents out-of-pocket loss by 
Consolo, (2) there is no evidence petitioner has profited 
from its allegedly unlawful action, and (3) petitioner is a 
victim of the Board’s delay. 


CONCLUSION 


If the Court rules in petitioner’s favor on any one of the 
issues in Case No. 15,330, involving the June 1959 decision, 
it must necessarily set aside the Board’s action of March 
1961, which is predicated on the June 1959 decision. The 
Court should also set aside the March 1961 action for each 
of the reasons shown in Points I through IV, supra. If the 
Court rejects Points I through IV, it should nevertheless 
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set aside the Board’s action for the reasons set forth in 
Points V through VIII, and remand the proceeding to the 
Federal Maritime Commission, as successor to the Federal 
Maritime Board, for reconsideration in accordance with the 
Court’s ruling. Under Point IX, it should set aside the 
award of interest. 
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